C

CENTRO DE INTEGRIDADE PUBLICA

Anticorrupgaa - Transparéncia - Integridade

CONTRACTS IN THE GAS SECTOR ALLOW
MANIPULATION OF TRANSFER PRICES

- Oil and gas research and production contracts signed
after the legislation on transfer pricing was passed
continue to allow companies to practise discrepant

transfer prices, directly influencing taxation in the sector




Title: CONTRACTS IN THE GAS SECTOR ALLOW MANIPULATION OF TRANSFER PRICES
Director: Edson Cortez
Author: Rui Mate

Peer Review: Estrela Charles, Gift Essinalo, Borges Nhamirre, Edson Cortez, Ivan Matsse, Aldemiro
Bande, Zanele Chilundo

Colaboration: Temoéteo Cumbe
Propriety: CIP
Language Review: Samuel Monjane

Maputo, 2024



C

CENTRO DE INTEGRIDADE PUBLICA

Anticorrupcao - Transparéncia - Integridade

CONTRACTS IN THE GAS SECTOR ALLOW
MANIPULATION OF TRANSFER PRICES

- Oil and gas research and production contracts signed
after the legislation on transfer pricing was passed continue
to allow companies to practise discrepant transfer prices,
directly influencing taxation in the sector

Maputo, May 2024



Table of Contents

EXECULIVE SUMIMATY ...ttt ettt ettt et e bt e e st e s st e eabeenbeebeesseesaeeenseenseenseenses 5
L IETOAUCTION. ¢ttt ettt ettt et e s et e et e et e e bt e sabeenbeeenbeenteesnseenbeeenseenseenneean 5
2. Gas sector contracts violate Transfer Pricing regulations............ccceecvieeiiieciiieciie e 7
3. Direct Impact of Transfer PrICING........cccviiiiiiiiiiiciie e e enes 10
4.ContractAddendaReinforceDiscretionary Pricing Practices...........coovveeviieeniieeniiecieeeieeeee e 10
4.1ChallengesinAdaptingContractsto TransferPricingRules..........cccooverieeiiriiniiieiicieeiceieece 10
4.2 ConfidentialityinMining Contracts: AnObstacleto TransSparency.........coceeeerververieenieneenieeneennenne 11
5. Sector regulators without answers to questions raised about transfer pricing............cccecceeveveerivennnenne. 11
0. COMNCIUSION. ...ttt et ettt et b et s et e bt ebtesbeeteeanenaeens 12
ReECOMMENAALIONS. ...ttt ettt ettt et e e bt et e e bt e s bt e saeesstesaeeenseenneans 12
Documents CONSUILEA. ......oouuiiiiiiieie ettt ettt et e bt e sateebeeeanean 13

ANNEXES . ...ttt e s et e a et ae e s eae 14



Executive Summary

Mozambican legislation on transfer pricing, in force since December 2007, aims to guarantee fairness in
transactions between related companies and to ensure fair taxation of Corporate Income Tax. (IRPC). The
Transfer Pricing Regulation (RPT) was implemented to fill gaps in the legislation, allowing for a more
structured approach.

However, contracts in the gas sector still violate transfer pricing regulations, allowing for differentiated prices
for affiliated and non-affiliated companies. This persistent practice, even after 2007, represents a substantial
risk to tax revenues. Furthermore, contractual addenda have increased the price discrepancy, reinforcing the
violation of transfer pricing law.

Studies indicate that the practice of abusive transfer pricing has resulted in significant losses for the Mozambican
state, especially in the gas and mining sectors. Projects such as Coral FLNG present commercial structures
that facilitate price manipulation, further increasing the financial risks for the country. The company Sasol
contributed negatively to the State, around 50 million dollars between 2004-2014, due to the use of abusive
transfer prices.

Adapting old contracts to legislative changes has been complex and poses several challenges. The lack of review
of old contracts raises concerns about compliance and transparency in the sector. In addition, confidentiality
in mining contracts has been an obstacle to transparency, limiting public participation in the process. The lack
of answers from sector regulators on questions raised in relation to transfer pricing brings about concerns
in relation to transparency and accountability in the natural resources sector. The lack of cooperation and
transparency highlights the need for additional measures to strengthen supervision and oversight of the sector.

The text recommends, in general, that the National Petroleum Institute (INP) carry out detailed audits to
identify and correct any violations of transfer pricing rules. This is crucial to guarantee fairness in transactions
and protect the country’s tax revenues.

1. Introduction

In the extractive sector, royalties1 and taxes on profit are generally based on the value of the resource transacted.
Consequently, it is extremely important that any transaction involving the purchase and sale of natural resources
is valued correctly. Given the frequency and scale of transactions between related parties, the potential risk to
tax revenues can be high due to non-compliance with transfer pricing rule2, especially considering the value
of the resources extracted.3

However, despite the establishment of a legal framework in Mozambique, there is a persistent violation of the
rules, allowing related companies to practise abusive transfer pricing. In the country, this risk is more evident,
especially in the oil and gas sectors. It was observed that the eleven contracts signed between the government
and companies in the sector, after the introduction of legislation on transfer pricing, allow for differentiated
pricing when companies transfer goods, services or intellectual property between units or subsidiaries within
the same company, directly affecting taxation and finances.

The implementation of transfer pricing legislation in Mozambique, as of December 2007, was a crucial
measure to ensure fairness in transactions between related companies, as well as to guarantee full competition*
and fairness in the taxation of Corporate Income Tax (IRPC).

1 Payments made based on the extraction or production of natural resources. A kind of tax on production.

2 The transfer price is the price charged in a transaction between two entities that are part of the same economic group of companies.

3 OECD/IGF (2023). Determining the Price of Minerals: A Transfer Pricing Framework, IGE, Ottawa/OECD Publishing, Paris. Available at: https://doi.
org/10.1787/de6ec0c5-en. Accessed on 09/04/2024.

4 CIP (November 2019). Visao Geral sobre os Pregos de Transferéncia./[Overview of Transfer Pricing]. Issue No 10. Toru Nakamura, PhD. Available
at: https://www.cipmoz.org/old new/2019/11/01/visao-geral-sobre-os-precos-de-transferencia/. Accessed on 09/04/2024.



The issue of transfer pricing is enshrined in the Corporate Income Tax Code (CIRPC).> Although this attributes competence
to the Tax Authority to introduce corrections in the determination of taxable profit, the procedures to be observed were not
clearly specified, which represented a serious gap in the legislation. The Transfer Pricing Regulation (RPT)® was intended
to fill these gaps.

The application of discrepant prices in transactions with related and unrelated companies is part of companies’ strategies
to reduce the project’s tax revenue by underestimating the market value of the goods.” It is estimated that only with Sasol
Petroleum Temane (SPT) transactions, registered in Mozambique, and Sasol Petroleum International (SPI), registered
and based in South Africa, the state has lost around 50 million dollars due to abusive transfer prices between the two
companies in the period 2004-20148.3

The most common forms of underestimation are made through sales at reduced prices to an affiliated or related company,
using advance sales or price protection or price hedging, or by inflating the costs of commercialising the goods.’

This practice could result in a loss of tax revenue for the state far in excess of the 50 million dollars mentioned from
Sasol’s operations. The lower prices charged in transactions with affiliated companies may lead to a lower tax base.
Furthermore, this can distort competition in the market, benefiting affiliated companies to the detriment of non-affiliated
ones and jeopardising tax justice.

In addition to the tax implications, transfer pricing discrepancies can affect transparency and confidence in the country’s
business environment, discouraging potential investors and damaging Mozambique’s international reputation as an
investment destination."

This analysis focusses specifically on the challenges faced in adapting and complying with contracts entered into after
the implementation of transfer pricing regulations, as well as the responses of regulatory entities to the issues raised. The
text is the result of documentary analysis and interviews with key informants. To this end, concession contracts, relevant
legislation, academic articles/reports and interviews with relevant authorities were analysed, including representatives
of the National Institute of Mines (INAMI), the Ministry of Mineral Resources and Energy (MIREME) and the Tax
Authority (AT).

The text is divided into seven parts. The introductory part (Introduction) sets the general context, followed by an analysis
of contracts in the gas sector, which highlights violations of Transfer Pricing regulations. The third part deals with the
immediate consequences of these violations, while part four discusses how contract addenda contribute to reinforcing the
practice of discretionary pricing. The text continues in the fifth part by examining the issue of confidentiality in mining
contracts and how this becomes an obstacle to transparency. Finally, in the sixth section, the lack of answers from the
sector’s regulators to the questions raised about transfer pricing stand out. The conclusion, in the seventh and final part,
summarises the findings and highlights the importance of facing these challenges. At the end, is a list of documents

consulted that provide additional references for a deeper understanding of the topic.

5 Law nr. 34/2007 of 31 December

6 Decree 70/2017 of 6 December.

7 Hubert, D (2017). Muitas Maneiras de Perder um Bilhdo - Como os Governos Nao Conseguem Garantir uma Partilha Justa dos Recursos Naturais.
/[ Many Ways to Lose a Billion - How Governments Fail to Ensure a Fair Share of Natural Resources]. Publish What You Pay. Available at: https://
cipmoz.org/wp-content/uploads/2020/05/PWY P-Report-Many WaysToLoseABillion-PR-PRINT.pdf. Access: 29/02/2023.

8  CIP (Outubro, 2017). Inflagao de custos e pregos de transferéncia - Sasol continuara a enriquecer e o estado mogambicano a “vaca leiteira”. /[Cost
inflation and transfer prices - Sasol will continue to get richer and the Mozambican state the “cash cow”]. InocénciaMapisse. Available at: https://cipmoz.org/
wp-content/uploads/2018/08/Texto-Sasol-FINAL-.pdf. Accessed on 09/04/2024.

9 Idem.

10 CIP (Novembro 2019). Visdo Geral sobre os Precos de Transferéncia. Edigdo No 10. Toru Nakamura, PhD. Disponivel no site: https:/www.cipmoz.
org/old new/2019/11/01/visao-geral-sobre-os-precos-de-transferencia/. Acesso 09/04/2024




2. Gas sector contracts violate Transfer Pricing Regulations

The main purpose of implementing transfer pricing legislation is to guarantee fairness in transactions between related
companies, equating the prices charged in these operations with those applied in transactions between unrelated companies.
In addition, the legal instrument aims to ensure full competition and fairness in the taxation of Corporate Income Tax
(IRPC)."

Despite the updated legal framework on the subject, it has been observed the existence of oil contracts concluded after
31 December 2007, that is, after the approval of the transfer pricing regulations, which continue to represent a high
risk of abusive pricing practices and violate the transfer pricing regulation, by using differentiated prices in the sale of
hydrocarbons to related and unrelated companies.

A total of 11 contracts, available on the website of the National Petroleum Institute (INP), illustrate this situation (Table
1 below). They set different prices for the sale of oil and gas, depending on whether the buyer is a related or unrelated
company. This provision is practically the same as the signed before the introduction of transfer pricing legislation.

These 11 contracts, such as the Contract for “Offshore” Areas 3 and 6 in the Rovuma Basin, signed on 10 October 2008,
establish that:

1. For sales to unrelated companies, the price is calculated based on the weighted average price of oil or gas
delivered by the concessionaire during the month, adjusted by the actual costs incurred by the concessionaire.

2. For sales to related companies, the price is determined considering two factors: i) the weighted average price of
oil or gas, as reported in “S&P Global’s Platts Oilgram™" '*; and ii) a premium or discount based on quality and
the cost of placing it on the market. They also establish that, if the government enters into an oil or gas purchase
contract with the concessionaire, the price cannot exceed that charged to related companies.'

Based on the wording of the contracts, in the article referring to price determination (see example in Annex 1), it is
possible to identify the existence of three potential risks related to transfer pricing in these contracts. The first relates
to the practice of different prices between affiliated and non-affiliated companies. This can create a loophole for price
manipulation for tax evasion purposes.

The second concerns the lack of transparency in the stipulated prices. The contracts mention the possibility of price
adjustments based on criteria such as the quality of the crude oil and the costs of placing it on the market. These criteria are
subjective and can be exploited to manipulate prices. The third refers to the special conditions for sales to the government.
The contract provides for special conditions for sales of oil and gas to the government, including the requirement that
prices do not exceed those practised in sales to affiliated companies.

In addition to potentially distorting prices and favouring certain parties, as far as public companies are concerned, this can
also be interpreted as a form of hidden subsidies that distort market prices and competitive conditions, providing public
companies with an advantage that is not available to private sector competitors. By favouring state companies over private
sector, market efficiency is affected. It should be noted that some more recent oil contracts, such as those for areas Z5D,
Z5C, ASB, ASA and PT5-C, have the difference of adding the Ministry of Economy and Finance (MEF) as one of the
entities with autonomy to agree on the price that will be applied to the sale of natural gas and liquefied natural gas (LNG),
both to affiliated companies. In previous contracts, this agreement was only between MIREME and the concessionaire.

The inclusion of the MEF implies a significant change. It indicates greater financial control and oversight, potentially
increasing transparency and financial supervision. However, it could also result in more complex negotiations, with
different pricing criteria and a more challenging negotiation dynamics between the parties involved. Therefore, although
contracts provide guidelines for determining oil and gas sales prices, it is crucial to note that there are potential risks of
manipulation that may not comply with tax regulations due to the practice of transfer pricing.

11 Camara de Comércio de Mogambique (2022). Manual Pratico de Precos de Transferéncia. 2° Seminario Nacional de Precos de Transferéncia AT&C-
CM. /[Mozambique Chamber of Commerce (2022). Practical Manual on Transfer Pricing. 2" National Seminar on Transfer Pricing AT&CCM].

12 Platts Oilgram is a commodity price report, specifically focused on the oil market. It is published by S&P Global Platts, one of the leading sources
of information and prices in the energy and commodities sector. The Platts Oilgram provides market analysis, up-to-date prices and information on oil
market trends, including reference prices for different types of crude oil. This information is widely used by energy companies, investors and financial
institutions to make decisions on business and strategies related to the oil market.

13 Link to S&P: https://www.spglobal.com/commodityinsights/pt/products-services/oil/oilgram-price-report

14 See example of Art. 10 of the contract between the Government and ENH for Buzi Block, signed on 31 October 2008, i.e., after RPT entered into
force.




Table 1: List of companies in the hydrocarbons sector with contracts signed after 2007 and with differences in the

application of prices between affiliated and non-affiliated companies

Contract

Date of Signature

Parties Involved

Contract for offshore 10 October 2008 PC Mozambique (Rovuma Basin) Ltd
areas 3 and 6 in the
1 Rovuma Basin
ENH, E.P.
31 October 2008 ENH, E.P.
2 Contract for the Buzi
Block Buzi Hydrocarbons
3 Contract for area “A” 21 September Sasol Petroleum Mozambique Exploration, Limitada
Onshore Mozambique 2010 ENH,E.P.
Basin
Addendum to the con- 05 May 2017 Total E&P Mozambique Area 1 Limitada (Operau
tract for area 1 “Oft- tor)Mitsui E&P Mozambique Area ) Limitada
shore” of the Rovuma
Block ENH, E.P
BPRL Ventures Mozambique B.V.
4
Beas Rovuma Energy Mozambique Limita-
daONGC Videsh Limited
PTTEP Mozambique Area 1 Limitada
ExxonMobil
Contract for area Z5SD 08 October 2018
RN Zambezi North PTE,
5
LTD,ENH, E.P.
Exxon Mobil
Contract for area Z5C 08 October 2018
RN Zambezi South PTE,
6
LTD,ENH, E.P.
Exxon Mobil
Contract for area ASB 08 October 2018
RN Angoche PTE,
7
LTDENH, E.P.
Eni Mozambico S.p.A
Contract for area ASA 17 October 2018
Sasol Petroleum Mozambique Exploration Limita-
8
daENH, E.P.
Sasol Petroleum Mozambique Exploration
9 Contract for area PT5-C 17 October 2018
ENH, E.P.
10 Contract for the Mazen- December 2018 ENH, E.P.
ga “Onshore” area
Mozambique Rovuma Venture
S.p.A,KG Mozambique LTD
Supplementary Agree- 09 de August 2019
ment II for Area 4 Off- Galp Energia Rovuma B.V.
11 shore of the Rovuma
Block
ENH, E.P.

Source: INP




Box 1: Risks Associated with Transfer Pricing along the Value Chain

In general, the exploitation of natural resources involves the following phases: 1) exploration; ii) development;
and iii) production. In the modern world, multinational companies also engage in logistics and sales activities
in the intermediate stage, as well as processing in the final phase. Considering these phases, the Organization
for Economic Cooperation and Development (OECD) and the Intergovernmental Forum on Mining, Minerals,
Metals and Sustainable Development (IGF) have established a framework of common transfer pricing risks
along the mining value chain.

In this context, the OECD and IGF point out that although transfer pricing risks generally arise when there
is a cross-border transaction between related parties, they also apply when there are domestic transactions
between related parties. The main transfer pricing risks at the various stages of natural resource exploitation
include:

1. Exploitation — transfer pricing risks arise from intra-group technical services or intra-group rental of
specialised equipment (charging above a market price for the provision of the service and/or use of the
equipment);

2. Development — at this stage, the risks may be: i) financing between related parties, such as debt between
related parties, derivative instruments and other alternative financing structures; ii) intra-group services,
such as technical services, management and expatriate worker services; iii) risks related to the use of
specific technologies; iv) risks associated with the acquisition or rental of equipment; and v) risks related
to purchases of consumables, such as diesel and tires;

3. Production —at this stage, the risks may be: 1) transfer prices associated to sales to related parties, especially
in offshore sales; and ii) use of intra-group sales and marketing entities, which may inappropriately charge
service fees or commissions, price products incorrectly or receive undue discounts on the sales price;

4. Processing, Logistics, Sales and Post-Production — in these phases, the risks are the same as in the
production phase with the following additions: i) transfer pricing risks arising from excessive charges
at intra-group processing facilities; ii) risks associated with the transportation of minerals to different
locations, including freight and insurance costs; iii) exchange rate risks arising from fluctuations in
exchange rates during international transactions; and iv) inadequate transfer of rehabilitation and
abandonment costs.

To mitigate these risks, it is important that countries adopt effective transfer pricing policies and practices,
such as those recommended by the OECD, and that there is international cooperation to ensure transparency
and tax justice in the exploitation of natural resources.



10

3. Direct Impact of Transfer Precing

The Center for Public Integrity (CIP, 2017)'* has shown that the fact that the purchase and sale of gas from
Pande and Temane takes place within the same group, Sasol, creates risks of distorted transfer prices, with Sasol
registered in Mozambique (SPT) transferring the gains to Sasol Petroleum International (SPI), registered and
based in South Africa. In this study, it was estimated that revenue losses for the Mozambican state amounted
to around 50 million dollars, due to abusive transfer prices between SPT and SPI, over a period of 10 years
of operations, i.e. between 2004 and 2014. In that study, it was noted that SPT sells gas to SPI at prices
substantially below market prices, with an average difference of 5 dollars per GigaJouls.

In another study, CIP showed that the structure adopted by the Coral FLNG project consortium — area 4 of
the Rovuma Basin, Campo Coral Sul — in order to accommodate LNG production, presented a risk of abusive
transfer pricing, one of the techniques often used by companies in the extractive sector to illicitly transfer
financial resources from the country where the project is located to the company itself. The study indicates that
the risk derives from the commercial structure set up by the Coral South FLNG project consortium, as well as
the FLNG financing structure'®. Likewise, the guarantees of ENI, the parent company, may also represent a
transfer pricing risk if it issues guarantees to its subsidiaries in Mozambique. Transfer pricing concerns stem
mainly from the valuation of the guarantee.

The above analyses show that the possibility granted to concessionaires to apply differentiated prices for
affiliated and non-affiliated companies, apart from clearly violating transfer pricing legislation in Mozambique,
has an extremely negative impact on state finances.

4. Contract Addenda Reinforce Discretionary Pricing Practices

The contracts for areas 1 and 4 “Offshore” of the Rovuma Basin, signed on December 20, 2006, were the
subject of addenda in 2017 and 2019. The expectation when making these changes was that they would be in
line with the legal framework for transfer pricing already in force in the country on those dates. However, the
exact opposite happened. The addenda ended up strengthening the practice of establishing differentiated prices
for affiliated and non-affiliated companies.

Instead of adjusting the contracts to comply with transfer pricing regulations, the addenda merely extended the
institution of different prices. For example, in the case of the addendum to the Area 1 contract, in addition to
oil and natural gas, which were already included in the Concession Contracts for Exploration and Production
(CCPPs), multiple alternative prices were added that the consortium could apply to the sale of natural gas to
its affiliates. These actions represent a clear violation of transfer pricing legislation, approved by the same
government that participated in the conclusion of the CCPPs and their addenda (see Annex 2, relevant excerpts
from the addendum to the contract of Offshore Area 1 and the Second Supplementary Agreement to the
Rovuma Basin Offshore Area 4 contract).

4.1 Challenges in Adapting Contracts to Transfer Pricing Rules

Mozambique faces the challenge of dealing with contracts concluded before the implementation of the transfer
pricing legal framework that are not unique to Mozambique. Adapting old contracts to future legislative
changes, such as the introduction of RPT, is complex. This complexity is due to the need to revise and modify
already established contractual terms, the divergent interests of the parties involved, the financial and legal
impact of the changes, the technical and legal complexity involved, the protracted negotiations and the potential
operational and administrative impacts. These changes require a careful and collaborative approach to ensure
compliance and fairness for all parties involved'’.

In the specific case analysed in this text, four contracts were identified, available on the INP website, namely

15  CIP (Outubro, 2017). Inflagdo de custos e pregos de transferéncia - Sasol continuara a enriquecer e o estado mogambicano a “vaca leiteira”.|
[Cost inflation and transfer pricing - Sasol will continue to get richer and the Mozambican state the ‘cash cow’]. Inocéncia Mapisse. Available at: https:/
cipmoz.org/wp-content/uploads/2018/08/Texto-Sasol-FINAL-.pdf. Accessed on: 09/04/2024

16  CIP (Setembro, 2019). Pregos de Transferéncia no Sector Extractivo como Mecanismo de Saida llicita de Capitais. // | Transfer Pricing in the Ex-
tractive Sector as a Mechanism for Illicit Capital Outflows]. Issue No. 6. Inocéncia Mapisse. Available at: https://www.cipmoz.org/old new/2019/09/29/
precos-de-transferencia-no-sector-extractivo-como-mecanismo-de-saida-ilicita-cde-capitais/. Acessed on : 09/04/2024

17 Costa, J. etal. (2023). Complexidade e Contratos: enfoques tedricos e possibilidades metodologicas. /| Complexity and contracts: theoretical focus
and possibilities]. 1. ed — Curitiba: IODA, 2023. 226p.: il.; 23cm. Available at: https://codaip.com.br/wp-content/uploads/2023/10/Complexidade-e-con-
tratos.pdf. Accessed on 09/04/2024.




the contract signed on June 1, 2005, for blocks 16 and 19, the contract of December 20, 2006 for area 1
offshore of the Rovuma Basin, the contract of December 20, 2006 for area 4 offshore of the Rovuma Basin,
and the contract of April 18, 2007 for the onshore area of the Rovuma Basin.

These contracts are not legally obliged to implement transfer pricing legislation, however, even if there are
gaps in local transfer pricing legislation, the rules of the country where the related company is registered are
also relevant. This may explain why some companies choose to register in places considered tax havens, such
as Mauritius, where they can get around stricter disclosure requirements.

However, as this is a practice that promotes transparency and good governance of extractive resources, it
was expected that contracts would be reviewed and adjusted to suit the new rules by means of addenda.
However, even the contracts that were amended ended up reinforcing the violation of the aforementioned legal
framework. (See Annex 3, example excerpt from the ENI East Africa S.p.A. contract).

4.2 Confidentiality in Mining Contracts: An Obstacle to Transparency

Mining contracts signed both before and after the implementation of the transfer pricing legal framework in
Mozambique'® stipulate the use of market prices for both mineral sales to non-affiliates and affiliates, which
is in line with transfer pricing legislation.

Among the contracts signed before the implementation of the regulation, there are only two examples. The
contract with Highland African Mining Company, L.da, which came into force on December 23, 2002, and the
contract with Kenmare Moma Mining, LTD, signed on January 21, 2002. Both contracts include clauses that
determine the use of market prices for the sale of the ores produced.

As for the contracts signed after the implementation of the regulation, there are several examples, such as the
contract with Capitol Resources, Lda, of December 2017, and the contract with Twigg Exploration and Mining,
Limitada, signed on 04/07/2018, among others. These contracts also follow the same line, requiring the use
of market prices in transactions with affiliated and non-affiliated companies. Nevertheless, it is important to
note that although these contracts establish the use of market prices and require notification to the Ministry
of Mineral Resources and Energy (MIREME) of sales to affiliated companies, as well as the possibility of
adjusting prices if there is disagreement, they also impose confidentiality on the inspection and adjustment
process. This means that the public does not have access to the information and cannot actively participate in
the process of ensuring transparency in these procedures.

This lack of transparency can be a cause of concern, as it limits the public’s ability to monitor and ensure
fairness and justice in transactions related to the country’s mineral resources. Public participation is essential to
promote accountability and integrity in these extractive activities, and excessive confidentiality can undermine
these efforts. It is therefore important to develop mechanisms to increase transparency and accountability in
relation to mining contracts and mineral resource transactions in Mozambique.

5. Sector regulators without answers to questions raised about
transfer pricing

Both the Ministry of Mineral Resources and Energy (MIREME) and the National Mining Institute (INAMI)
were asked why mining contracts do not allow for public participation in the transfer pricing process. According
to information provided by AT", the Transfer Pricing Regime (RPT) is only applied to concessionaires who
have contracts that determine this practice or for whom the contracts do not specify a formula for calculating
the price of the product. If the contract establishes a formula, the AT is obliged to follow it, as the contract is
considered a source of law. Although this may result in losses in revenue collection, the TA must comply with
what is established in the concession contracts during their term. There is no distinction in treatment between
companies whose contracts were signed before or after the introduction of transfer pricing legislation in
Mozambique, as all contracts have fiscal stability during their term. With regard to Advance Pricing Contracts
(APCs), AT stated that it has no involvement, as it acts autonomously, and that the signing of these contracts is
the responsibility of the Ministries of Mineral Resources and Energy and Economy and Finance.

18 At least those available on the website of the National Mining Institute (INAMI).
19 Coordinator of the Unit of Taxation for the Extractive Industry at AT, Anibal Mbalango.

n
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Although interviews were requested with INP and MIREME to answer all the questions raised throughout
this research, by the time it was finished, these institutions had still not responded. We also requested the
position of the Attorney General’s Office, since violating the transfer pricing legislation in force in the country
constitutes a public crime. Unfortunately, this authority has not commented on the matter.

The lack of response from INP and MIREME raises concerns about transparency and accountability in
Mozambique’s natural resources sector. As the entities responsible for managing and supervising the country’s
oil and mineral resources, the lack of clarification from these essential institutions undermines public
confidence and raises questions about their effectiveness in ensuring regulatory compliance and transparency
in concession contracts.

In addition, the absence of a response from the Attorney General’s Office also gives rise to concerns about the
legal system’s ability to guarantee compliance with existing transfer pricing legislation and the accountability
of the parties involved in the event of possible violations.

The lack of cooperation and transparency from government institutions highlights the pressing need for
additional measures to strengthen supervision and oversight of the natural resources sector in Mozambique,
ensuring regulatory compliance, tax fairness and transparency in transactions related to these vital resources

for the country’s development.

6. Conclusion

The detailed analysis of contracts and practices related to transfer pricing in Mozambique’s extractive sector
reveals a number of significant challenges and concerns. The implementation of transfer pricing legislation
was a crucial step towards guaranteeing fairness in transactions between related companies, as well as ensuring
fairness in taxation. However, several loopholes and violations persist, posing serious risks to the country’s tax
revenues and to transparency in the business environment.

Oil contracts, in particular, continue to feature abusive transfer pricing practices, with companies setting differ-
entiated prices for sales to affiliated and non-affiliated companies. These price discrepancies not only harm state
tax revenues, but also distort competition in the market and undermine investor confidence.

Furthermore, contract addenda, instead of adjusting contracts to comply with transfer pricing regulations, have
ended up strengthening the practice of setting differential prices. This is a clear example of how companies’
interests often prevail over regulatory standards. Confidentiality in mining contracts also represents an obstacle
to transparency, limiting the public’s ability to monitor and ensure fairness in transactions. The lack of clear and
transparent responses from regulatory bodies such as INP, MIREME and PGR raises serious concerns about the
effectiveness of the system in ensuring regulatory compliance and accountability.

6.1 Recommendations
Considering all of the above, the following is recommended:

To the National Petroleum Institute (INP): review oil contracts entered into after the implementation of transfer
pricing regulations and carry out detailed audits to identify and correct any violations of transfer pricing rules;

To the Ministry of Mineral Resources and Energy (MIREME): work closely with the Tax Authority (AT) to
develop clear transfer pricing guidelines to be included in contracts and correct the current situation. Review
confidentiality clauses in mining contracts to increase transparency;

To the Tax Authority (AT): intensify inspections to ensure that companies comply with transfer pricing rules and
the implementation of transparency and disclosure measures to increase the accountability of oil companies;

To the National Mining Institute (INAMI): to respond promptly to questions raised about the mining sector,
specifically about transfer pricing in concession contracts; and

To the Attorney General’s Office: to investigate and prosecute any violations of transfer pricing regulations and
hold accountable the parties involved in abusive transfer pricing practices.
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ANNEXES

ANNEX 1: Exploration and production concession contract between the Govern-

ment of Mozambique and ENH for the BUzi Block

CONTRATO DE CONCESSAO PARA PESQUISA E
PRODUCAD

ENTRE

0O GOVERNO DA REPUBLICA DE MOCAMBIQUE

EMPRESA NACIONAL DE HIDROCARBONETOS,
EMPRESA PUBLICA

PARA

BLOCO DE BUZI
REPUBLICA DE MOGAMBIQUE

Artige 10
Beterminagie do Valor do Petrélen

@ wzlor de Petrélen nforido noe 2ifgos 3 & 11 serd, na medida em cue 1l
Pelitle conaista em Patréles Bruto, delsrminada ne final de cada més civ,
cotesanco no mas s em gue fenha micio 8 Produgdc Gomercial de
Feftiles Brido. Mo zase de tal Petrileo consistic sm 245 Naiursl, tal valor
=erd delerminada ro final de cada Més civi, comagands no mas er gue
tenha inicio a sntega cumrgisl ne Ponts 65 Erirsga.

T walor pana sads quslidade <o cxportagge Individual de Petréles Biulo sors:

ne wasn de vendss o Cmpresas nac-Aliadas, o prego mécio pandarsda
For barril o Foato de Entrega de csca qualdede e exportsgSo
indwidual de Perdles Oruio, spursdo por referdncis sos pregos FOB
{com v significado detinide ~os INCOTERMS da 2000), 2 que esse
Feindiea Bruio ful vandido pela Gonzessiondiia durants ssse més iy
v

bl s a5 Conceeslondtia vendsr o Pelrdies Brio = um lemceing em
difzrentss das i Fog

definide nas
Incoberms de 2000), pars sfeitos deste Gonirsto deverd ser aplicado
=m prego FOEB salculadn so a forma 4uida (net-back™). @ prage FOE
caleulady sob & farma Hauida ('nes-back’) sera esabalecion alraves da
dedugda a0 prego acoroadn, 0 custos reals v drectos noomdos sola

et glendria no Prrresr cag O dos.

s=spectivos conbratcs ge wends a que acies;am as obrigacies
inerant=s aus (omos de um contsts FOE.

no cass de vendas 2 Empresas Afiliadas, ¢ prega gue for scordadn entre
¢ MIREM & 2 Concessiondrla som haze na edighe conjuria dos dois
faulires seguintes

il o preco mégio ponderads FOB do més civil sers o Petral@horfE s
classiiizagge Brent, ou outs clssificagic aproprig

Bruiu para @ srofuiie o pars o pericdo em oulslie
panderada basearae-d nos diss de cada més ol

2

de fechn estver cotsdn no reiatnc de cotsghes @

i
Sarto ignor

ce-semana e lerladas, = p

i) ur prémis oy deseontn sobro o prego da Pwébaﬁtu ds
clasifeacan Brenl, ou quakiuer cuire classificagiio apqpriada ce
Petrélec Brubo para a orodugdo am queatio, a detbrminar gor
referéncia & qualidade do Felrélee Brute zroduzido a parir da Area dg
Contrat e o cusin g colocagio desse Peirilec Bruis no marmasn,

0.3 Hos ceaos em g

o MIREM © 3 Conzessiondris ndo consigam acordar um
©rega nos termes da alinea o) do arligo 102, seréo adoprades o8 ssguintes
procsdmertos per farma a delerminal o prémic ou dessentn refercos no
cada arbgo

al o MIREM € a Doncessondiia asweseniarde um 2o outio ss s.as
auslisgies do prémio cu descorto, Junlamerie com uma explicagsa dos

FACnres-chavs considarades na celenminacio ¢o srémin ou dosconto;

58 0 prémio ou o desconts apresentzdas separsdaments pelo MIREM e
pela  Concessiond’a  estversm, relathamenie  um o ac  oulro,
sompreendidos ro intervale de 10 US ¢ [(dez GEntimos dos Estados
Urides da Américs) por barril, serd calolada a meédia cara sfaitos ds
Txaio do valor final do Petrdlan Sruto:

€ se 0 prémin ou o desconts apresentados ssparsdaments pele MIREM o
pela Concessiendria dvergrem en mais de 10 US ¢ (daz Centimes dos
Satadas Unides da fmérica) por barril, csds um deles apresentard de
TIND 20 DUMD, o 3 (el Din O a contar da orimers trocs de
informagte. um prémic ou dessoato revislo,

=2 o premio ou o descoric spressniades separadaments pele MIRER &
pela Concessicnaria ne seguocs freca de nfmimagdo cstiveram
canmgezondidos, relativamente um 20 cutre, na inkeriala ge 10 US ¢ (dez

para efeitos de fxagao do valer Fral do Petrisen By

T

times dus Estados Unidos da Américal por parl, Wrﬁia}?\

s g
% 0s din cotapiies 45 pragez o obde. e
o5 Gias sem sotaghes 55 proges-oiG o dei

o

o

104

s 0 prémic ou o descorle apreseniados na segunda troos de
informagso divergirem em male ce 10 US ¢ Ca 05 dos Estadosa
Unidos ca Américs} por karl, a quesio serd submciida & docisde de

um perito (nica nos tearmae do artign 308, 0 qual pskecand um oaga

<om base nes critérice enundados na alinea & do ardige 10.2, mas
sempre dentro dos limites sstabelecidos pefaz Partes nos lemos da
slinea d de: antign 10.3.

T valer calculade para ¢ Gés Natural produzide = parti das jazgos do Area
<o Contrets sert

3 no c3a0 de venoas a Trpresas nio-Afiliades, o prege média penderade
por Giggjoule de Gis Nalural de espoficaghs comerdisi no Ponto de
Entrags em que tal Gde Nabeal denhs sido entregue pela
Concessiondria duranta esze mes chil, deverd ser @ prego médio
porderado por Gigajoule de teG0 o restants GA: Malural de
aspecificaghn  comersiel entrapUe duratie o mesmo mes ol
Froverente de jazigos sujsitea & uwiadledo g Repdtiics o Mogamizgue
# @ meédia pondorada de pregos d'apenlvels atixades ou publicitedos
para cor

stivels afiomatvos B0 Gds Newrel par consumidsros
indusiiais de grands dimensdo, incluinde gerecores eléersos, no
rareade ende o3 mesmus fenham £ido ENTEQUSS BOB CONSUMKSTES
finis.

% no caso ce vandas & Empresas Aflladas, o prege estipulade ne slines &)
siipra nara vandss s Erpresas nde-All aces ou o prege scordado entre
2 MIREN 6 8 Goncassiondris.

Ne casn de o Govero 2hebrar com a Canosssiondlia um Contrato comersiel
de Compra & Ve do Gds s/ou de Perrdlen 370 sar & sompra. peio
Geveme, de Zelrdleo Broto o'y de Gas Netural & Cescessenaria, o prago
de laie vendas ndo devers exceder 0 prego de Petriles Bruto sioy do Gas
Natural moverieste da fren do Canrato vendide a Ernpresss Afiiadss,
canfarme estabwlecidn nos termos deste Arigo 0.




ANNEX 2: Relevant excerpts on transfer pricing from the addendum to the area 1

“Offshore” contract”

Para efeios do CCPP. o valor calculado para o Gits Natural produzido a partlr de

Clasisnla 6
Determinagio do Valer do GNL o do s Natural
B aliminade o artigs 10.4 do Contrate o substituito pelo segulnie:

104 O valor calculado Para o Gis Matural produzide s partic de Depsduitos de
0 e Ares do Contran Bara um mbs civil gerd:

a) No caso de vendas do Gds Natural (e ndo swja GNL) & Hmprosas ndo-
Afiliadas nesse més cvil, o prego obtide par Gigajouls desse Gds
Matural no Ponte de Entrega aptichvel, om cunformidads com o
ennirate de vends relevaste;

v
Cﬁﬁ'

“%Nmmiq"nﬁnﬂ-ﬁﬂl}nm

b) No caso de vendas
Concessiondria ou qualsquer Empresas Afitiadas,

i quando nio existam vendes = Empresas filacdes nesse

o vels
Industriais de grande d) Incluindo o
mnmmwmmn.umlmhmumm
fonsumidores finais: o
L] wmmﬂ.dnmﬂnutmﬂen&mmh.m
exista, © qual sobre as de valor
estabelecidas nas sub-aliness i) a HI} dests alinea b) sepra;

(5] No case de vendas de Gis Natural entregue come GNL num mis civil,
i mnmduwndunh’mmml@mcmmdﬁh
o Ddlares

devida por todas as vendas de GNL entregue durante esse mas
il menos o valor agregado das Deduslies (de acarde com o
Aneno °C° do presenie CONtrato) incorridas relativamente =
onas vendas dividida volume total em milboes de

iy "o case de vendas & winma l’m!ulnnllna U & quaisquer

cads Emjreendimento da Area 4 & entregue como GNL ou Gés Nahural por Gasoduls
Mwmmmmmammnwa
Patrdioo o Petroleo Disponivel, @ num més da calenddno sard:

(a) u.mam-%mmuutmmu
mumacﬁmmmmmsm Unidos
peor MMBtu, Ry Bn i o a todas as
vmduatmmunb&ilﬁndo@hﬂmn}ﬂdsummm
GHL ou entregue como Gas Natural por Gasoduto durants esse ms menos
&+ Dedupbes aplicavels (conforme definidas no Anexs 5 deste 2* Acordo
mmuhﬁmm:mmm
pelo volume fotal, em MMBtu, de Gdn Natural Relevante camegado como
mlwnmmemMnMunmmm
0°8i8 vendas; e

(b} mmmm-mmuummmmw
uﬂaﬂummanmduﬁmumwm
MWMMMmM|MuMn
mmma&wmmmmsmm
enTegue como Gés Natural por Gasoduto duranie esse més mencs as
Dedugbes aplicavais (conforme definkins no Anexo 5 dests 2° Acordo
ammumahummmmnumm.
mmmmnmmﬁhwm

GNL o Géa Natural por Gaseduto durante o més em reiacdo
4 Inis vendas,
sampre 1a condiclio de que ndo mmmmmmammm
rmm«huubunmummuwmmm
me&dmmhﬁﬁﬂ-m1hw¢lm1?
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ANNEX 3: Excerpt from the Eni Eas Africa S.p.A. contract.

10.1

P
Artiga 10 - Ci/‘—‘—/ é—)

Determinagao do Valor do Petréleo

O walor da Petrélea referido nas artiges @ e 11 sers, na medida am que tal Patdlen
congista am Patréles Bruto, determinads na final de cada més civil, comegando no

mas civil em que tenna inl

a Produgio Comercial de Petrslea Bruto. Ma caso de
tal Petrélen consistir am Gas Watural, tal valor serd dsterminado no final da cada
més civil, comecando no mas em gus tenha Inicio a entrega comerclal no Fonto de
Entrepa.

10,2 O valor para cada qualidade ds exportagho individual de Petrdlec Bruto sard:

Exccun

al no caso de vendas a Emprasas nbo-Afiliadas, a prege médic perderada por
barnl no Ponto da Entrega de cade quelidsds do exportagic Individusl de
Petrélen Biuto, ssndo os pragos FOB com o significado definide nos
Incoterms 2000, 2 que esse Petrdlea Bruto foi vendide pela Gones:

rdria
durante esse més civil; ou

ol se & Concessiondrla vender o Pefrélee Brito 8 um tercelro em cendigdes
difarantes das condigses FOB (conforme definide nos Incoterms de 20001
antda, pars efsitos deste Contrato, deverd ser aplicada um progo FOB
caloulada sob a forma liguida 1*not-back™). @ preca FOB caloulado sob a
tarma liquida (“net-back”] serd estabslecido atraves da deducso aa prege
acordado, os custos resis B directos noomidos pela Concesslondria no
cumprimento das cbrigagbes decorrentas dos respectivos contratas da venda
 que acrescam as obrigasBes Inerentes aos termos de um contrato FOB

et no caso da wendas a Empresas Aflliadas, o prego que for acordede entre o
MIREM & & Conesssiongria com base na adipio conjunta dos dais factares
seaulntes:

i o preco meédio ponderads FOB do més oivil para o Petrdlec Bruto de

classificac#o Brant, ou outra classificagio aproprieda de Patrélos Bruto-para a

el

@l s o prémio ou o desconto apresentacios na ssgunda troes de informacic
divergirem sm mais de 10 US & [duz Céntimos dos Estados Unidos da Amdérieal
por barril, a guestao serd submetida & decishc de um perita Bnica nos LerMos do
artign 30,8, o qual estabelecers um prego com base nos critérias enunciados na
slinea o do artigo 10,2, mas sempre dentro des timites estabelecidos pelas
Partes nos termos da alinas d) do artigo 10.3.

16,4 O walor esleulado para o Gas Maturel produzide a partit dos |a2iges da Area do
Contrato seré:
al no case da wendas & Empresas nio-Afllades, o prese médic ponderade par
Gigajoule de Gas Natural de espocificagia comerclal no Fonto de Entrega em
qua tal Gas Natural tenha sido enlregue pela Cencessiondria durante ssge mes
civil, devera ser o precn médio pendarado por Gigajou'e de tedo o restants Gds
Matural de especificagdn comercial entregue durants o mesma mas  civil
provenisnts de jazigos sujeites & jurisdigBo da Repdblica de Mogambique & 8
média porderada de precos  disponivsis afivados  ou  publicitados  para
combustiveis afematives ao Gés Natural pars sensumidores ingustriais de
grande dimenséo, incluindo geradores eldotricos, no mercado ohde 0B Mesmos
tenham sido entregues sos consumidores finals.

bl no case de vendas a Empresas Afiliadas, o prege estipulado na alinea ab supra
para vendes & Empresas nio-Afiliadas ou o prego acordado eritre o MIREM & a
Caoncassionaria.

10,6 Mo caso de o Governo celsbrar com a Concessiondria um Contraio comercial de
Compra & Wenda de Gés efou de Petrdleo Brute para 8 comprd, pelo Goverho, de
Petréles Bruto iou de Gas Matural a Concessiondria, o preco de tals wendas nac
devard exceder o prego do Petrélea Bruta efou do Gés Natural provenients da Area
do Contrato vendido a Empresss Afiliadas, conforme estabelecida nos tarmos ceste
Artiga 10,

ez copy 19
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